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SECTION: 162 
STUDENTS PARTICIPATING IN STATE DEPARTMENT SUMMER WORK PROGRAM DENIED 
TRAVEL DEDUCTIONS DESPITE LIMITATIONS CONTAINED IN VISAS 

Citation: Liljeberg, et al v. Commissioner, 148 TC No. 6, 3/16/17  

The Tax Court considered the arguments that the unique circumstances of participants in a State Department 
sponsored summer work travel program show allow them to claim a deduction for their expenses for travel to 
and from the United States.  The Tax Court decided, in the case of Liljeberg, et al v. Commissioner, 148 TC No. 
6, that these circumstances did not justify allowing the deduction, instead applying the regular limitation that a 
taxpayer can only deduct travel to and from his/her tax home under U.S. tax law. 

The foreign nationals in the cases before the Court came to the United States for a summer under the Summer 
Work Travel Program (SWTP), part of the State Department’s Exchange Visitor Program (EVP).  As the Court 
explains the program in question: 

The purpose of the SWTP is “to provide foreign college and university students with opportunities to 
interact with U.S. citizens, experience U.S. culture while sharing their own cultures with Americans they 
meet, travel in the United States, and work in jobs that require minimal training and are seasonal or 
temporary in order to earn funds to help defray a portion of their expenses.” Id. sec. 62.32(b). 
Employment is seasonal when it “is tied to a certain time of the year by an event or pattern and requires 
labor levels above and beyond existing worker levels.” Id. Employment is temporary “when an 
employer’s need * * * is a one-time occurrence, a peak load need, or an intermittent need.” Id. 

The participants can only participate in the program for a maximum of four months during the break between 
academic years.  The participants enter the United States on nonimmigrant J visas, which is issued to an alien 
who has a residence in a foreign country which he/she does not plan to abandon, as well as meeting other 
criteria. 

The lead taxpayer in this case (Mr. Liljeberg, a citizen and resident of Finland) was described by the Court as 
taking the following actions while in the United States: 

Pursuant to the SWTP, Mr. Liljeberg entered the United States on May 21, 2012, and departed on 
September 15, 2012. During most of his time in the United States Mr. Liljeberg worked as a lifeguard at 
Noah’s Ark in the Wisconsin Dells in the State of Wisconsin, where he earned $4,403.72 in wages. Upon 
concluding his employment, but before his return to Finland, Mr. Liljeberg traveled to Chicago, 
Washington, D.C., and New York City. He has not returned to the United States since leaving the country 
on September 15, 2012. 

His tax filings with the United States were outlined as follows: 

Mr. Liljeberg filed a Form 1040NR, U.S. Nonresident Alien Income Tax Return, for tax year 2012, dated 
March 4, 2013. On his tax return he deducted $1,700 in unreimbursed employee expenses. Of that 
amount, Mr. Liljeberg paid $995 for airfare to and from the United States, $500 for the cost of the 
program, $35 for the cost of his J visa, and $170 for insurance in the year 2012 in connection with his 
participation in the SWTP. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11145
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IRC §162(a)(2) provides: 

§162. Trade or business expenses 

(a) In general 

There shall be allowed as a deduction all the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or business, including- 

…(2) traveling expenses (including amounts expended for meals and lodging other than 
amounts which are lavish or extravagant under the circumstances) while away from 
home in the pursuit of a trade or business; 

To meet that requirement, the Court noted, citing  Barone v. Commissioner, 85 T.C. 462, 465 (1985), aff'd without 
published opinion, 807 F.2d 177 (9th Cir. 1986), that generally to qualify as a deduction under the above 
provision the taxpayer must meet three criteria: 

• The travel must be ordinary and necessary; 

• The travel must be incurred while away from his/her tax home (that is, the taxpayer’s principal place of 

employment); and 

• The travel must have been incurred in pursuit of a trade or business. 

A personal residence does not normally qualify as the taxpayer’s “tax home” for these purposes, but a special 
rule applies to being away from home on a temporary basis, rather than one that is permanent or indefinite 
(Peurifoy v. Commissioner, 358 U.S. 59, 60 (1958)).  However, in such a case the deduction is allowed to mitigate 
the cost of maintaining the permanent tax home to which the taxpayer will return to continue his/her business 
activities that had previously taken place there. 

The IRS objected that these students, while meeting the first and third criteria, did not meet the second criteria 
as they did not have a principal place of employment in the place they traveled from.  The fact that Mr. Liljeberg’s 
personal residence might be in Finland is not relevant, since his only business was the lifeguard job in Wisconsin.  
He was currently a student in Finland and even if his absence was guaranteed to temporary (well less than one 
year) there was no former and future business tax home that he was forced to maintain for business, rather than 
personal, reasons back in Finland. 

The students argued that while the above is generally true, the Fifth Circuit in the case of United States v. 
LeBlanc allowed for an exception to the rule that should apply in this case. 

Petitioners point out that they were residents and citizens of their respective countries during 2012 and 
were in the United States to work in temporary jobs as part of an exchange program. Per the terms of 
their visas, they argue, they could not stay in the United States for longer than four months and were 
required to maintain their residences abroad. See 8 U.S.C. sec. 1101(a)(15)(J). Petitioners liken their 
situation to that of the taxpayer in United States v. Le Blanc, 278 F.2d 571 (5th Cir. 1960), who, being a 
justice of the Louisiana Supreme Court and thus required to retain his lifelong home in his district while 
working in New Orleans, was allowed to deduct as a traveling expense his rental of an apartment in 
New Orleans. According to petitioners, they were required to maintain their residences in their home 
countries by provisions of U.S. immigration law and thus were "away from home" for purposes of section 
162(a)(2). 

However, the Court did not accept this view.  The Court notes that while they had to leave the United States at 
the end of the four months, nothing required that they actually maintain a second abode in their home country 
to participate in the program. 
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Rather they found the situation very similar to that of the law student in Hantzis v. Commissioner, 638 F.2d at 
255: 

The facts in Hantzis, where a law student attending school in one city sought to deduct travel and living 
expenses she incurred while employed for the summer in a different city, are similar to the facts in 
petitioners’ situation. Petitioners were full-time students from abroad who came to the United States to 
work for a single summer before returning to their home countries. Ms. Zolotareva and Mr. Conway had 
no business connections with their home countries at the time. And while Mr. Liljeberg was employed 
part time as a security guard in Finland, he terminated that employment before arriving in the United 
States and did not resume it upon his return. Thus in view of their lack of business connections with 
their respective home countries, petitioners could not have been “away from home” in 2012. 

SECTION: 168 
RACING TEAM MAY TREAT INDIVIDUAL AUTO PARTS, RATHER THAN ENTIRE RACING 
CAR, AS UNIT OF PROPERTY FOR DISPOSITION PURPOSES 

Citation: PLR 201710006, 3/10/17 

As a tax professional if a client has a car that is acquired by the business, you’d probably automatically consider 
that car a single unit of property for purposes of the capitalization rules under Regs. §§1.263(a)-1 to 3 and for 
purposes of determining a disposition of property.  But in PLR 201710006 the IRS, faced with a unique situation, 
allowed the car to be broken down so that each part became a separate unit of property. 

The unique fact was that the taxpayer in question was an organization that built a championship racing car entry 
and assembled a racing crew to compete in a racing series.  In this racing circuit the team doesn’t generally look 
at their asset as a single finished automobile.  

Rather, as the ruling notes: 

(Teams that compete on this racing circuit) “do not build, acquire, or carry a finished, complete 
automobile. Instead, they build or acquire parts that they then assemble and reassemble into different 
racing cars over a race season, with each entrant registering a particular assemblage for each event. 
Hereinafter, each such assemblage will be referred to as the racing car entry for an event.” 

The taxpayer operated in the manner of the other teams on the circuit, having acquired sources for a supply of 
parts.  As the ruling goes on to explain: 

After each event, Taxpayer’s F team will strip down the racing car used in that event into the different 
parts which the team will inspect, repair, refinish, repaint, and/or replace as appropriate. The team will 
then assemble the stripped-down parts, and other parts in stock, as a new racing car for the next event. 
For each entry, Disregarded Entity 2 management will, consistent with F industry and practice, prepare 
a “bill of materials” (“BOM”) listing all parts that Disregarded Entity 2 owns and that are incorporated in 
that entry. 

The nature of racing is such that the individual parts generally are not in use for a very long period of time.  At 
the end of a season the team will have very few usable parts due to three reasons outlined in the ruling: 

(a) First, parts may be damaged or destroyed in collisions, wipe-outs, or crashes during a race 
(“damaged parts”). 

(b) Second, parts become obsolete because racing cars are subject to substantial evolution and 
development given the nature of F motorsport (“obsolescence parts”). 

(c) Third, each race subjects parts to high stress and wear and tear. Members of Disregarded Entity 1 
management who are also experienced in the F industry have estimated that, out of parts that are not 
damaged parts or obsolescence parts, approximately K percent of such parts become unusable after a 
race and must be replaced; that is, approximately L percent of parts on a standard BOM might be used 

https://www.irs.gov/pub/irs-wd/201710006.pdf
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in the immediately following race. Such parts include parts that each F team builds (or has built for it) 
according to that team’s design specifications and parts that are generic and not manufactured 
according to any team’s specifications. This letter ruling will henceforth refer to parts described in this 
paragraph as either “worn parts” or “surviving parts.” Worn parts means parts that become unusable for 
racing or other purposes after one or more races because of wear and tear; and surviving parts means 
parts that remain usable for racing or other purposes after a race despite wear and tear. 

The team did have some longer-lived cars—it built “show cars” and “pit cars” built out of parts that are not usable 
for racing, but can be used either for display and demonstration purposes or for pit crew practice.  But these cars 
used up very few of the parts that were rendered no longer suitable for racing use by the team. 

The IRS first ruled that each part was a separate unit of property for disposition purposes, noting: 

In this case, Taxpayer does not build, acquire, or carry a finished, complete racing car. Instead, 
Taxpayer's F team builds or acquires individual parts that they assemble and reassemble into different 
racing cars over a race season. After each race, Taxpayer strips down each race car to its individual 
parts and then determines if a part is a damaged part, an obsolescence part, a worn part, or a surviving 
part. Due to this fact pattern, we conclude that each part that Taxpayer owns and uses to build its race 
cars for each specific race is the appropriate asset for disposition purposes under § 1.168(i)-8(c)(4). 

The IRS goes on to specifically rule: 

1. A disposition occurs under § 1.168(i)-8(b)(2) when Taxpayer disassembles each racing car entry into 
its various parts and permanently withdraws those parts from the Taxpayer's trade or business. In 
accordance with § 1.168(i)-8(e): 

a. Gain or loss is recognized for any part of a racing car entry that is not to be reused to produce 
another racing car entry or a show or pit car and that is disposed of by sale, exchange, or 
involuntary conversion; 

b. Loss is recognized for any part of a racing car entry that is not to be reused to produce 
another racing car entry or a show or pit car and that is disposed of by physical abandonment; 

c. Gain is not recognized for any part of a racing car entry which part is not to be reused to 
produce another racing car entry or a show or pit car and that is disposed of by a transfer of 
such part to a scrap or similar account; loss is recognized for any part of a racing car entry 
which part is not to be reused to produce another racing car entry or a show or pit car and that 
is disposed of by a transfer of such part to a scrap or similar account, and such loss is 
recognized in the amount of the excess of the adjusted depreciable basis of the part at the time 
of the disposition (taking into account the applicable convention) over the part's fair market value 
at the time of the disposition (taking into account the applicable convention); and 

d. Gain is not recognized for any part of a racing car entry which part is to be reused to produce 
another racing car entry or a show or pit car and that is disposed of by a transfer of such part to 
a supplies or similar account; loss is recognized for any part of a racing car entry which part is 
to be reused to produce another racing car entry or a show or pit car and that is disposed of by 
a transfer of such part to a supplies or similar account, and such loss is recognized in the amount 
of the excess of the adjusted depreciable basis of the part at the time of the disposition (taking 
into account the applicable convention) over the part's fair market value at the time of the 
disposition (taking into account the applicable convention). 
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2. If, after a racing car entry is disassembled into various parts, the part or parts of the racing car entry 
is or are transferred to a supplies, scrap, or similar account, the basis of such part or parts in such 
account before the application of § 263A is as follows: 

a. If no gain was recognized upon the disposition of the part when the racing car entry was 
disassembled into various parts, the part's adjusted depreciable basis at the time of disposition 
(taking into account the applicable convention); and 

e. [sic] If a loss was recognized upon the disposition of the part when the racing car entry was 
disassembled into various parts, the part's fair market value at the time of disposition (taking 
into account the applicable convention). 

SECTION: 7502 
TAXPAYER DISCOVERS THE DANGERS OF RELYING ON A POSTAGE METER APPLIED 
POSTMARK 

Citation: Grimm v. Commissioner, TC Memo 2017-44, 3/16/17 

The question of a taxpayer being able to establish timely mailing of a document when a private postage meter 
is used was considered in the case of Grimm v. Commissioner, TC Memo 2017-44.  

IRC §7502 is what many professionals refer to as the “timely mailing equals timely filing” rule, but the rule isn’t 
quite so simple.  Rather, under IRC §7502(a) a document is deemed filed timely if the postmark applied by the 
United States Postal Service shows a date on or before the deadline for filing.  If a postmark is not applied by 
the U.S. Postal Service then the IRS is granted the authority to write regulations outlining whether and if such 
other postmark may be treated as evidence of timely filing. 

Reg. §301.7502-1(c)(1)(iii)(B) provides that a postmark made by other than the USPS will count for these 
purposes only if  

• The postmark bears a legible date on or before the last date for filing and 

• The document must be received by the date such mail would normally be received if it had been 

postmarked by the USPS on the date in question. 

If the document is received after the date it would be expected to be received had it been postmarked by the 
USPS, then the taxpayer attempting to rely on the postmark date must show three things: 

• The document was actually deposited in the U.S. before the last collection from the place of deposit 

on the last day for filing; 

• The delay in receipt is due to a delay in transmission of the U.S. Mail and 

• The cause of the delay. 

In this case the document was a Tax Court petition that was received by the Court twenty-four days after the 
date shown on the postage meter applied postmark.  The taxpayer mailed the petition from New Carlisle, Ohio 
to the court’s address in Washington, D.C.  As the Court notes, normally a document would be delivered within 
three or four days. 

The taxpayer described his procedures for mailing documents for which he used the postage meter: 

At a hearing on respondent’s motion petitioner offered his own testimony as evidence to establish that 
the petition should be treated as timely filed. Petitioner  testified that his usual business practice is to 
place items in the mail immediately after applying postage with his meter. A U.S. Postal Service letter 
carrier then picks up the items from a designated tray later that day or perhaps the next. 

Petitioner sends a lot of mail, mostly invoices, in the course of his business, and he candidly testified 
that he could not recall the specific circumstances surrounding the mailing of the Tax Court petition. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11142
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However, he testified that any envelope that was stamped with postage would be placed in the mail 
more or less immediately; his business needs to promptly collect on invoices to remain competitive. We 
note that even if the petition remained in petitioner’s office for a week after being stamped, he could still 
have established that it satisfied the first requirement of section 301.7502-1(c)(1)(iii)(B)(2), Proced. & 
Admin. Regs. 

But establishing that he gave the document to the U.S. Postal Service before the final due date is not by itself 
sufficient—the burden is on the taxpayer to not only show there was a postal delay that caused late delivery, but 
to provide the specific reason for it.   

Not surprisingly the taxpayer wasn’t able to meet that burden: 

However, other than expressing a general view that the service provided by the U.S. Postal Service has 
declined over the years, petitioner could not point to any evidence that might establish that a delay in 
the Court’s receipt of the petition was due to a delay in transmission of the mail or the cause of such a 
delay. Accordingly, the petition does not satisfy the requirements of subdivision (ii) or (iii) of section 
301.7502-1(c)(1)(iii)(B)(2), Proced. & Admin. Regs. 

The obvious “take-away” from the case is that the use of a postage meter, or a postage meter equivalent such 
as online postage systems such as those offered by Stamps.com, should be avoided for any item for which a 
taxpayer may need to invoke the timely mailing rule.  In most cases a taxpayer won’t be able to establish the 
reason a piece of mail was delayed in delivery—but if the taxpayer cannot do so, the meter postmark date is of 
no help in establishing timely filing. 

 



Media Relations Office Washington, D.C. Media Contact: 202.317.4000 
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Winter Storm Extension: Many Businesses Have Extra Time to Request A Six-
Month Extension 

IR-2017-61, March 15, 2017  

WASHINGTON — The Internal Revenue Service today granted many businesses affected by this 
week’s severe winter storm additional time to request a six-month extension to file their 2016 
federal income tax returns.  The IRS is providing this relief to victims and tax professionals 
affected by this week’s storm (known as Winter Storm Stella) that hit portions of the Northeast and 
Mid-Atlantic.  

Business taxpayers who are unable to file their tax return by today’s due date (March 15, 2017) 
can request an automatic extension by filing Form 7004, available on IRS.gov, on or before March 
20, 2017.  Form 7004 provides a six-month extension for returns filed by partnerships (Forms 1065 
and 1065B) and S corporations (Forms 1120S).  

Eligible taxpayers taking advantage of this relief should write “Winter Storm Stella” on their Form 
7004 extension request (if filing Form 7004 by paper).  As always, the fastest and easiest way to 
get an extension is to file this form electronically.   

The IRS will continue to monitor conditions and provide additional relief if circumstances warrant. 

 

—30— 

 

http://www.irs.gov/newsroom/index.html
https://www.irs.gov/pub/irs-pdf/f7004.pdf
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