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2 Current Federal Tax Developments 

SECTION: BANKRUPTCY 
RETURN FILED AFTER IRS ASSESSMENT DID 
NOT ALLOW FOR TAX DEBT TO BE 
DISCHARGED IN BANKRUPTCY 
Citation: In re Thomas Giacchi v. United States, CA3, 
No. 15-3761, 5/5/17 

The Third Circuit Court of Appeals declined to decide if a late filed 
return would automatically fail to constitute returns for bankruptcy 
purposes in the case of In re Thomas Giacchi v. United States, CA3, 
No. 15-3761, deciding the taxpayer’s attempt at filing a valid return 
for bankruptcy purposes fell short for other reasons. 

Since the passage of the Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2015 (BAPCPA) that added the definition of a 
“return” to the Bankruptcy Code, the question has arisen about 
whether a late filed return could ever constitute a tax return where the 
balance of unpaid tax could be discharged in bankruptcy (after 
meeting various other requirements). 

Even prior to BAPCPA the Bankruptcy Code provided that no 
discharge was available for which no return was filed.1  But prior to 
2005 what constituted a return was not defined with regard to this 
provision. 

BAPCPA added a definition of return in this context, providing “the 
term 'return' means a return that satisfies the requirements of 
applicable nonbankruptcy law (including applicable filing 
requirements).”2  Since then a number of Circuit Courts of Appeal 
have interpreted “all applicable filing requirements” to include filing a 
return on time.  Specifically, this view that even a one day late filed 
return’s tax debt cannot be discharged in bankruptcy has been 
endorsed by the First, Fifth and Tenth Circuits.  However, the Third 
Circuit had not yet issued a ruling on this issue. 

In this case, Mr. Giacchi had clearly failed to timely file his tax 
return.  As the Third Circuit’s opinion notes: 

Giacchi failed to file Forms 1040 for 2000, 2001, and 2002 
in a timely manner. In 2004, the IRS investigated and 
assessed a tax liability against Giacchi for 2000 and 2001. 
Approximately one month after the IRS made those tax 
assessments, Giacchi filed Forms 1040 for 2000 and 2001. 
However, he did not file his overdue Form 1040 for 2002 at 

                                                 
1 11 USC §523(a)(1)(B)(i) 
2 11 USC §523(a) 

http://www2.ca3.uscourts.gov/opinarch/153761p.pdf
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that time. The IRS assessed his 2002 tax liability in 2005, and 
Giacchi submitted a Form 1040 for 2002 in 2006. Based on 
information in the forms Giacchi filed, the IRS abated a 
portion of the assessment it had made. 

In 2010 Mr. Giacchi filed a Chapter 7 bankruptcy for which he 
received a discharge of Pennsylvania taxes, followed by a 2012 
Chapter 13 filing.  As part of the Chapter 13 proceeding, Mr. 
Giacchi sought a judgment that the federal liabilities had also been 
discharged in the 2010 Chapter 7 bankruptcy.  The IRS contended 
that Mr. Giacchi’s returns filed after the IRS had contacted him were 
not returns under Bankruptcy Code §523(a) and thus the liabilities 
remained in force. 

As should be obvious, if the Third Circuit agreed with the three 
Circuits that held the filing date were part of the “applicable filing 
requirements” then the matter would be immediately ended.  But the 
Third Circuit found that it need not decide that matter, since Mr. 
Giacchi’s “wait until the IRS comes looking for money” approach to 
filing would have doomed his attempt to call his filings returns even 
under prior law. 

The Court turned to the logic found in the case of Beard v. 
Commissioner, 58 AFTR 2d 86-5290, affirming 82 TC 766 (1984), 
finding that Mr. Giacchi’s “returns” failed the test for being a 
“return” without worrying about the additional conditions imposed 
by BAPCPA. 

To constitute a return for bankruptcy purposes, in addition to the 
“all applicable requirements” test noted above, a document 
purporting to be a tax return must meet all the following 
requirements. 

• The document must purport to be a return,  
• The document must be executed under penalty of perjury,  
• The document must contain sufficient data to allow 

calculation of tax, and  
• The document must represent an honest and reasonable 

attempt to satisfy the requirements of the tax law. 

The “honest and reasonable attempt to satisfy the requirements of the 
tax law” test is where Mr. Giacchi’s actions fell short.   
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Under prior law, filing a return after the IRS assessment was virtually 
always fatal to the finding that the document met the “honest and 
reasonable attempt test.”  The opinion continues: 

Forms filed after their due dates and after an IRS assessment 
rarely, if ever, qualify as an honest or reasonable attempt to 
satisfy the tax law. This is because the purpose of a tax return 
is for the taxpayer to provide information to the government 
regarding the amount of tax due. If a taxpayer does not file a 
return, the IRS is required to independently assess the 
taxpayer’s liability, as it did when Giacchi failed to timely file 
his 2000, 2001, or 2002 tax returns. Once the IRS assesses 
the taxpayer’s liability, a subsequent filing can no longer serve 
the tax return’s purpose, and thus could not be an honest and 
reasonable attempt to comply with the tax law. Here, there is 
no dispute that Giacchi failed to file timely returns, and that, 
as a result of Giacchi’s failure, the IRS had to estimate his 
taxes without his assistance. 

Mr. Giacchi argued that his case was different.  First, he attempted to 
get the Third Circuit panel to follow the Eight’s Circuit’s logic in the 
case of In re Colson, 446 F.3d 836, CA8 (2006) that an “honest and 
reasonable attempt” test should look at the content and not the 
timing of the filing of the document.  The Third Circuit panel 
refused to adopt that position, instead agreeing “with the weight of 
authority that the timing of the filing of a tax form is relevant to 
determining whether the form evinces an honest and reasonable 
attempt to comply with tax law.” 

He also argued that his returns did serve a purpose, since the IRS 
abated a portion of the assessment with the information provided in 
the returns.  But the panel did not agree, noting: 

Giacchi failed to provide the IRS information to determine 
his tax liability so that the IRS had to estimate his taxes 
without his assistance; Giacchi cannot now seek to benefit 
from the IRS’s imprecise estimate. Giacchi’s belated filings are 
merely self-serving bids to reduce his tax liabilities, rather 
than attempts to comply with the requirements and objectives 
of prompt self-reporting and self-assessment. 

In the end the Third Circuit didn’t reject or accept the “one day late” 
test, but rather side-stepped the issue by arriving at the same result 
that would have applied if it had agreed with its three sister circuits 
(the documents weren’t returns) without having to decide whether a 
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late filed return could ever be a return for purposes of discharge of the 
related tax debt in bankruptcy. 

SECTION: VARIOUS 
IRS ADDS DIRECT LINK TO GET 
TRANSCRIPT TO VIEW YOUR TAX ACCOUNT 
INFORMATION PAGE 
Citation: View Your Tax Account Information, 
https://www.irs.gov/uac/view-your-tax-account, 5/8/17 

The IRS has made available transcripts on its “View Your Tax 
Account Information” page for taxpayers.  This page, found at 
https://www.irs.gov/uac/view-your-tax-account, allowed taxpayers to 
view their payoff amount if there are unpaid taxes, the balance of tax 
due for each year for which taxpayers owed taxes and 18 months of 
payment history. 

In a page update on May 8 ,2017 the IRS added the option to get 
various Form 1040 series transcripts via the Get Transcript tool 
without having to log in again. 

Taxpayers who wish to register for an account at this site will need 
the following information. 

• Social Security Number 
• Date of birth 
• Filing status and mailing address from latest tax return 
• Access to an email account 
• Personal account number from a credit card, mortgage, home 

equity loan, home equity line of credit or car loan 
• A mobile phone with the taxpayer’s name on the account. 

Taxpayers should note that the tool does not operate 24 hours a day.  
Rather, the tool is available only at the following times: 

• Monday to Friday, 6 a.m. to 12:30 a.m. ET 
• Saturday, 6 a.m. to 10 p.m. ET 
• Sunday, 6 p.m. to midnight ET 

https://www.irs.gov/uac/view-your-tax-account


6 Current Federal Tax Developments 

SECTION: 6015 
PETITION TO CHALLENGE IRS DENIAL OF 
INNOCENT SPOUSE RELIEF FILED TOO LATE 
DESPITE FILING ON DATE PROVIDED FOR IN 
IRS CORRESPONDENCE 
Citation: Rubel v. Commissioner, CA3, No. 16-3526, 
5/9/17 

If the IRS erroneously informs a taxpayer that the last day for filing a 
Tax Court petition is later than the actual deadline (90 days after the 
IRS mailed its determination of final relief in this case as provided in 
IRC §6015(e)(1)(A)), does that extent the time the taxpayer has to 
file with the Tax Court?  In the case of Rubel v. Commissioner, CA3, 
No. 16-3526, the Third Circuit Court of Appeals ruled that the 
answer is no—the Tax Court lacks jurisdiction to hear the case once 
the 90-day period expires, despite the erroneous information 
provided by the IRS. 

In the case in question the IRS had denied Nancy’s request for 
innocent spouse relief on January 4, 2016 for two tax years and on 
January 13, 2016 for another tax year.  The date 90 days from those 
dates were April 4, 2016 for the first two years and April 12, 2016 for 
the final year. 

However, Nancy continued to provide information for consideration 
of her request for innocent spouse relief.  The IRS, after considering 
that information, still concluded that no relief should be granted.  
The IRS went on to notify Nancy of the following: 

Please be advised this correspondence doesn’t extend the time 
to file a petition with the U.S. Tax Court. Your time to 
petition the U.S. Tax Court began to run when we issued you 
our final determination on Jan. 04, 2016 and will end on 
Apr. 19, 2016. However, you may continue to work with us 
to resolve your tax matter. 

The April 19 date was well after the actual expiration of both 90 day 
periods.   

Nancy, likely relying on that letter, mailed her petition to the Tax 
Court on April 19, 2016.  The Tax Court determined that, because it 
was received after the 90-day period provided for by Congress in the 
law, it could not hear Nancy’s case.  The Tax Court held that a 
question of jurisdiction is not subject to equitable relief—so even 
though fairness would seem to dictate that the IRS error should allow 
Nancy to move forward, that simply wasn’t the case. 

http://www2.ca3.uscourts.gov/opinarch/163526p.pdf
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Nancy appealed that decision to the Third Circuit Court of Appeals.  
Unfortunately for Nancy, she did not receive the relief she wanted 
from the appellate panel either. 

The panel explained the test for whether the Court could consider 
the equitable relief as follows: 

The question in this case is whether the ninety-day deadline 
in § 6015(e)(1)(A) is a jurisdictional requirement or a claims-
processing deadline.4 If 6015(e)(1)(A) is a claims-processing 
statute, Rubel’s failure to comply with it may be subject to 
waiver, forfeiture, and equitable tolling. John R. Sand & 
Gravel Co. v. United States, 552 U.S. 130, 133-34 (2008). If, 
on the other hand, the deadline in § 6015(e)(1)(A) is 
jurisdictional, Rubel’s failure to comply with it deprives the 
Tax Court of the authority to hear the case, “even if equitable 
considerations would support extending the prescribed time 
period.” United States v. Kwai Fun Wong, 135 S. Ct. 1625, 
1631 (2015). Thus, determining that a deadline is 
jurisdictional has the important consequence of limiting a 
court’s power to decide a case. See Henderson ex rel. 
Henderson v. Shinseki, 562 U.S. 428, 435 (2011). 

The opinion notes that IRC §6015 specifically refers to the Tax 
Court’s jurisdiction to hear the case if the petition is filed within 90 
days of the IRS determination. 

Section 6015(e)(1)(A) states that “the Tax Court shall have 
jurisdiction” if an individual files a petition in the court no 
later than ninety days after the IRS mails its notice of final 
determination. For purposes of this analysis, we must 
presume that Congress knows that the term “jurisdiction” 
refers to the authority of a court to hear and decide a case and 
that it deliberately included that word in the statute. Shendock 
v. Dir., Office of Workers’ Comp. Programs, 893 F.2d 1458, 
1462 (3d Cir. 1990) (en banc). Therefore, in circumstances 
like this, where Congress “clearly states that a threshold 
limitation on a statute’s scope shall count as jurisdictional, 
then courts and litigants will be duly instructed and will not 
be left to wrestle with the issue.” Arbaugh, 546 U.S. at 515-16 
(footnote omitted). Accordingly, Congress’s explicit 
statement that § 6015(e)(1)(A)’s time limit is jurisdictional 
means that it is and that the Tax Court lacks authority to 
consider untimely petitions. 
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The key item to note is that the burden is on the taxpayer and their 
advisers to determine the proper deadline for challenging a matter in 
Tax Court, and the taxpayer cannot rely on deadline dates provided 
by the IRS.   

 

SECTION: 6603 
DEPOSIT MAY NOT TRANSFERRED FROM 
ONE PERSON POTENTIALLY SUBJECT TO 
TRANSFERREE LIABILITY TO ANOTHER 
PERSON ULTIMATELY FOUND LIABLE FOR 
THE SAME TAX 
Citation: Field Attorney Advice 20171801F, 5/5/17 

Under IRC §6603 a taxpayer who believes a tax may be imposed 
against him/her in the future, but for which has not yet been assessed, 
may make a cash deposit with the IRS which will serve to stop the 
running of any interest on that tax at the date of the deposit if that 
tax is later assessed.  One such way a taxpayer might wish to make a 
deposit would be in a case where the taxpayer believed he/she 
potentially could be subject to transferee liability. 

In the case of transferee liability, an individual becomes liable for 
another taxpayer’s tax based on certain transfers that were made to 
that person.  In essence, the transferee received assets which the law 
views as depriving the taxpayer that owed the tax of the ability to pay 
that tax.  In some cases, there may be multiple potential “transferees” 
that could be found liable.   

In Field Attorney Advice 20171801F the issue was whether a person 
who made such a deposit could direct the IRS to apply some or all of 
that deposit against the liability of another person found liable for the 
same liability?  And, if the person can direct the transfer, can an 
attorney-in-fact (that, is, a representative named a Form 2848, Power 
of Attorney and Declaration of Representative) for that person make 
that direction? 

The heavily redacted memorandum concludes the answer to both 
questions is no.  IRC §6603(a) specifically provides the IRS with the 
authority to prescribe the procedure for such deposits.  Rev. Proc. 
2005-18 sets out the procedures for such deposits.   

The procedure does allow for a person to have any amounts deposited 
in excess of the tax determined to be due to be applied against 

https://www.irs.gov/pub/irs-lafa/20171801f.pdf
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another assessed or unassessed liability.3  But the example provided 
immediately after the sentence authorizing this transfer clearly 
contemplates another liability of that same individual: 

For example, a taxpayer under examination for several 
different years may request that a deposit made for one type 
of tax in one year be applied to another type of tax in another 
year. The request must be in writing and must be directed to 
the same office where the original deposit was made. 

Later the procedure explicitly discussed applying the payment only to 
the tax of the individual in question: 

A deposit made pursuant to section 6603 is not subject to a 
claim for credit or refund as an overpayment until the deposit 
is applied by the Service as payment of an assessed tax of the 
taxpayer. A taxpayer may request the return of all or part of a 
deposit at any time before the Service has used the deposit for 
payment of a tax.4 

After considering these provisions, the FAA goes on to provide the 
following justification for the conclusion the payment cannot be 
applied against the transferee liability of another person, even though 
it relates to the same tax of the same transferor: 

The liability of a transferee is derivative of the transferor’s 
liability. Yet while multiple transferees may be severally liable 
for the same liability of a transferor, it does not follow that 
the liability of the several transferees is the same liability. 
While it arises from the same taxpayer that may have made 
transfers in fraud of its creditors, it does not necessarily follow 
that the liability of one transferee is interchangeable with the 
liability of another. The bases for the liability quite often arise 
from different transactions between the transferor and the 
transferees. 

More concerning is that the guidance issued to date to 
administer this provision does not authorize one depositor 
designating its deposit to be applied to another taxpayer’s 
liability. The Revenue Procedure, at section 4.02(3), provides 
an example whereby one depositor can request that a deposit 
for one type of tax in one year be used to satisfy an 
underpayment of another type of tax for another year. 

                                                 
3 Rev. Proc. 2005-18, Section 4.02(3) 
4 Rev. Proc. 2005-18, Section 6.01 
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Likewise, at section 6.01, it notes that the deposit is not 
subject to a claim for credit or refund until it is applied by the 
Service as payment of an assessed tax of the taxpayer. 

But even a Court might reject the view of the IRS and allows for such 
an action, the FAA concludes that the standard language found on a 
Form 2848 (and found on the one being considered in the matter 
that lead to this FAA) does not authorize such actions.  

The FAA continues: 

We note our concern over the acceptance of the 
representations of an attorney-in-fact to transfer funds from 
one taxpayer to another. The Form 2848 executed by the 
potential transferees from which the transfers are sought 
identify the acts for which the representatives are authorized 
as those identified in ¶ 3 of that form, identifying the matter 
as “Income Tax (Transferee Liability)” arising from Tax Form 
1120 for the Tax Period ended * * *. Paragraph 5.b of that 
form, Specific acts not authorized, states: 

My representative(s) is (are) not authorized to endorse 
or otherwise negotiate any check (including directing 
or accepting payment by any means, electronic or 
otherwise, into an account owned or controlled by the 
representative(s) or any firm or other entity with 
whom the representative(s) is (are) associated) issued 
by the government in respect of a federal tax liability. 

No mention is made of the permission of the representative 
to transfer 6603 deposits made by the transferee as one of 
their powers conveyed by the Form 2848. In the absence of 
this specific power, we believe that there is not sufficient 
authority conveyed in the powers-of-attorney for the Service 
to follow the representative’s instructions to transfer a deposit 
to another’s liability. 

Even if the application to another taxpayer was allowed, it appears a 
representative could only direct the IRS to take that action if the 
Form 2848 was modified explicitly to allow for such a transfer of the 
deposit. 

The practical effect of this is that for all parties to stop the running of 
interest, each one would need to make a full deposit of what could 
reasonably be collected from them.  If, say, three persons could each 
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be held liable for the entire amount of tax, then total deposits equal 
to three times the tax expected to be due would need to be made. 
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