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SECTION: APPEALS 
SMALL BUSINESS/SELF-EMPLOYED TAXPAYER FAST TRACK SETTLEMENT PROGRAM 
MADE PERMANENT 

Citation: Revenue Procedure 2017-25, 3/20/17 

The IRS has established a new Fast-Track Settlement program for small businesses in Revenue Procedure 
2017-25.  The program, referred to as the Small Business/Self Employed Fast Track Settlement program (SB/SE 
FTS), had previously been a pilot program, initially established by Announcement 2006-61, later extended and 
modified by Announcements 2008-110 and 2011-5.  The program deals with taxpayers under the authority of 
the Small Business/Self Employed (SB/SE) division of the IRS. 

The Revenue Procedure explains: 

SB/SE and Appeals jointly administer SB/SE FTS. SB/SE FTS is available to expedite case resolution 
at the earliest opportunity within the SB/SE Field and Specialty Examination functions. See IRM 
1.1.16.3.1, Examination-Field Areas, and IRM 1.1.16.3.3, Specialty-Examination. SB/SE taxpayers that 
currently have unagreed issues in at least one open year under examination can work together with 
SB/SE and Appeals to resolve outstanding disputed issues while the case is still in SB/SE jurisdiction 
and preserve the taxpayer’s ability to request an Appeals hearing. SB/SE FTS can be used to resolve 
both factual and legal issues, and may be initiated at any time after an issue is fully developed. An issue 
cannot be fully developed prior to the receipt of all necessary referrals, technical advice, Counsel advice, 
valuation reports, or other relevant documentation. It is a goal of SB/SE FTS that the entire process be 
completed within 60 days after acceptance into the program. 

The procedure outlines the following significant changes made to the pilot program previously governed by 
Announcement 2011-5. 

• SB/SE FTS is now available to taxpayers nationwide. See News Release IR-2013-88. 

• SB/SE FTS is no longer available for cases under the jurisdiction of the Tax Exempt and Government 

Entities (TE/GE) Division as a result of the establishment of a permanent, separate fast track 

settlement program for TE/GE taxpayers. See Announcement 2012-34, 2012-36 I.R.B. 334, Fast 

Track Settlement for TE/GE Taxpayers. 

• The procedure modifies the case eligibility criteria by requiring that the issues remain unresolved after 

the involvement of the Group Manager. 

• The procedure modifies the criteria for cases excluded from SB/SE FTS by: 

o Providing that SB/SE FTS is generally not available for cases in which SB/SE FTS is not 

appropriate under either 5 U.S.C. § 572 or 5 U.S.C. § 575. 

o Adding a good faith requirement that incorporates the failure to respond or provide 

documentation provision in Announcement 2011-5. 

o Removing the reference to issues under consideration for designation for litigation and 

providing that SB/SE FTS is not available for issues docketed in any court. 

o Providing that SB/SE FTS is not available for issues precluded from settlement by previous 

closing agreements, res judicata, or controlling Supreme Court precedent. 

o Providing that SB/SE FTS is not available for issues for which SB/SE FTS would not be in the 

interest of sound tax administration. 

o Updating the provision relating to issues for which the taxpayer has submitted a request for 

competent authority assistance. 

o Clarifying that “whipsaw” issues include issues on a joint return where both spouses do not 

agree to participate in the same FTS Session or where a spouse is claiming innocent spouse 

treatment under section 6015. 

https://www.irs.gov/pub/irs-drop/rp-17-25.pdf
https://www.irs.gov/pub/irs-drop/rp-17-25.pdf
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• Consistent with Rev. Proc. 2014-63, 2014-53 I.R.B. 1014, the procedure indicates that taxpayers 

availing themselves of SB/SE FTS are ineligible to use post-appeals mediation for any issue 

considered during the SB/SE FTS process if the parties fail to resolve the issue or if either party 

withdraws after the start of the SB/SE FTS Session. 

Subject to specific limitations, SB/SE FTS is available for cases in SB/SE jurisdiction if: 

• The case contains disputed factual or legal issues; 

• Issues are fully developed; and 

• The issues remain unresolved after the involvement of the Group Manager. 

However, cases that include any of the following issues are excluded from SB/SE FTS: 

• Cases in which SB/SE FTS is not appropriate under either 5 U.S.C. § 572 or 5 U.S.C. § 575, which 

provide the general authority and guidelines for use of alternative dispute resolution in the 

administrative process; 

• Cases in which the taxpayer did not act in good faith during the audit process, such as, but not limited 

to, cases in which the taxpayer failed to cooperate or unduly delayed the audit process; 

• Correspondence examination cases worked solely in a Campus/Service Center site; 

• Partnership cases under the Tax Equity & Fiscal Responsibility Act (TEFRA); 

• Collection cases. Examples include, but are not limited to, Collection Due Process, Collection Appeals 

Program, Offer-In-Compromise and Trust Fund Recovery Penalty cases; 

• Issues designated for litigation; 

• Issues docketed in any court; 

• Issues precluded from settlement by previous closing agreements, res judicata, or controlling Supreme 

Court precedent; 

• Issues for which SB/SE FTS would not be in the interest of sound tax administration. For example, 

issues common to issues in litigation for which it is important that the IRS maintain a consistent 

position, or issues common to issues in litigation over which the Department of Justice has jurisdiction; 

• Frivolous issues, such as, but not limited to, those identified in section 6.10 of Rev. Proc. 2016-1, 

2016-1 I.R.B. 1, or the corresponding provision of any successor guidance; 

• “Whipsaw” issues, or issues for which resolution with respect to one party might result in inconsistent 

treatment in the absence of participation of another party. Examples include, but are not limited to, 

issues on a joint return where both spouses do not agree to participate in the same FTS Session (see 

section 6.02 of this revenue procedure) or where one spouse is claiming innocent spouse treatment 

under section 6015; 

• Issues for which the taxpayer has submitted a request for competent authority assistance; 

• Issues outside SB/SE jurisdiction; or 

• Issues that have been otherwise identified in subsequent guidance issued by the IRS as excluded 

from the SB/SE FTS process. 

A taxpayer who is interested in SB/SE FTS is instructed to contact the SB/SE Examiner or Group Manager for 
the year under examination.  As well, the Examiner or Group Manager may initiate the suggestion that the case 
be moved to SB/SE FTS.  The process can be initiated at any time after the issue is fully developed. 

Both parties must consent to SB/SE FTS.  If they agree, both the Examiner and the taxpayer complete Form 
14017, Application for Fast Track Settlement.  The documentation package that accompanies the form will 
include the Examiner’s properly documented workpapers and the taxpayer’s written response.  The package is 
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submitted to the Group Manager who determines if the package is complete and if the case is suitable for SB/SE 
FTS.   

If the package is approved, it will be forwarded to the local Appeals Team Manager who will again review the 
package, determine if the case meets the eligibility requirements and decide whether to accept the case into 
SB/SE FTS.  A decision not to accept the case into SB/SE FTS is not subject to appeal or judicial review. 

The program will make use of various alternative dispute resolution techniques to attempt to resolve the case.  
The FTS Appeals Official will serve as a neutral mediator to attempt to resolve the issues between the parties. 

The FTS Appeals Official has the right to propose settlement terms on any or all issues, including considering 
settlement terms proposed by either party.  If the taxpayer accepts the proposal but the Group Manger rejects 
it, the SB/SE Territory Manager must review that rejection and decide whether to accept or overturn it. 

For matters not resolved during SB/SE FTS the taxpayer may still take the dispute to traditional appeals.  
However, post-appeals mediation is not available for any issue considered during the SB/SE FTS process. 

Generally, either party may withdraw from the process at any time before settlement is reached, but withdrawing 
from any single issue under SB/SE FTS consideration will have the effect of withdrawing from all issues under 
SB/SE FTS consideration at the time of withdrawal. 

The procedure contains provisions governing issues related to ex parte communications and confidentiality and 
disclosure in Section 8.  As well, the procedure provides that any settlement reached in SB/SE FTS will not be 
treated as precedent and binding on the parties for any years or issues not under the SB/SE FTS agreement. 

The program was made effective on the date of publication (March 20, 2017). 

SECTION: OPR 
OPR HAS NO AUTHORITY OVER TAX PREPARATION OR OPINION SERVICES OFFERED 
BY DISBARRED ATTORNEY 

Citation: Sexton v. Hawkins, US DC Nevada, Case No. 2:13 -cv-00893, 3/17/17 

The case of Sexton v. Hawkins, US DC Nevada, Case No. 2:13-cv-00893 asked the question of whether the 
IRS Office of Professional Responsibility had jurisdiction over a disbarred attorney who was suspended from 
practice before the IRS for actions related to return preparation and writing a tax memorandum that took place 
during his suspension period.  The disbarment and suspension took place after Mr. Sexton plead guilty to four 
counts of mail fraud and one count of money laundering. 

Despite being disbarred and suspended, the plaintiff in the case continued to offer tax services.  In particular, he 
offered services to a Ms. Kern for whom he assisted in preparing her 2010 and 2011 income tax returns and 
whom he offered to send a written memorandum analyzing her tax options.   

Ms. Kern became aware of Mr. Sexton’s disbarment before she accepted the offer and was not pleased.  She 
fired Mr. Sexton via email and filed a complaint with the IRS Office of Professional Responsibility regarding Mr. 
Sexton.  The OPR investigated the complaint, eventually sending a request for information from Mr. Sexton. 

Mr. Sexton argued that the OPR has no right to demand disclosures from him, since he is no longer in practice 
as that term is used in 31 USC §330.  The regulations implementing 31 USC §330 are what we generally refer 
to as Circular 230, thus the case looks at the applicability of Circular 230 to such a suspended practitioner who, 
following losing his membership in the South Carolina bar, would no longer qualify as a Circular 230 practitioner, 
as well as the broader question of just what actions are covered by Circular 230 in any event. 

Mr. Sexton asked the Nevada District Court to accept the decision of D.C. Circuit Court of Appeals in the case 
of Loving v. IRS, 742 F.3d 1013 (D.C. Cir. 2014) that “practice before the IRS” does not include return 
preparation. 
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The opinion summarized the Loving holding as follows: 

In Loving v. I.R.S., the D.C. Circuit analyzed, 31 U.S.C. § 330 the statute that Defendants in this case 
rely on for authority to investigate and regulate Sexton. Id. “Section 330 of Title 31 authorizes the 
Secretary of the Treasury—and by extension, the IRS, a subordinate agency within the Treasury 
Department—to ‘regulate the practice of representatives of persons before the Department of the 
Treasury.’ 31 U.S.C. § 330(a)(1).” Id. The Circuit Court addressed the question of “whether the IRS’s 
authority to ‘regulate the practice of representatives of persons before the Department of the Treasury’ 
encompasses authority to regulate tax-return preparers like Sexton. 31 U.S.C. § 330(a)(1).” Id. at 1016. 
The Circuit Court answered in the negative. 

In so doing, the D.C. Circuit found that tax preparers are not representatives under Section 330: “[i]n 
light of the way the Code treats tax preparation, it would be quite wrong to say that a tax-return preparer 
‘represents’ the taxpayer in any meaningful legal sense. In short, the statute’s use of the term 
‘representative’ excludes tax-return preparers.” Id. at 1016-17. The D.C. Circuit further found that 
preparing and signing tax returns are not considered as practice before the Department: “[a]lthough the 
exact scope of ‘practice before’ a court or agency varies depending on the context, to ‘practice before’ 
a court or agency ordinarily refers to practice during an investigation, adversarial hearing, or 
other adjudicative proceeding.” Id. at 1018 (emphasis added). 

The opinion goes on to note that this Court agrees with and adopts the legal analysis in Loving in handling this 
case. 

The Court begins by rejecting the IRS’s contention that suspended practitioners are still under the jurisdiction of 
the OPR if their rights have been suspended but not terminated, even though Mr. Sexton is no longer an attorney.  
The Court did not find that the IRS could produce authority for this position. 

The Court also rejects the OPR’s claim that is has “inherent authority” over those who lack the credentials to 
practice before the agency or have been suspended, finding again the agency did not cite any authority for that 
position. 

The Court then specifically moves on to note that while Circular 230 §10.51(a)(8) prohibits unauthorized 
individuals from practice before the IRS, the provisions is not of use to the IRS in this case.  Agreeing that Mr. 
Loving was such an unauthorized individual, the Court, citing Loving, found that his tax return preparation 
activities did not constitute practice before the IRS. 

So, at least for the return preparation work that Mr. Sexton performed, the Court found that the OPR had no 
authority to demand information from Mr. Sexton. 

In a separate issue, the IRS also argued that there is specific statutory authority to allow the agency to deal with 
Mr. Sexton’s rendering of advice, citing 31 USC §330(e) which provides: 

(e) Nothing in this section or in any other provision of law shall be construed to limit the authority of the 
Secretary of the Treasury to impose standards applicable to the rendering of written advice with respect 
to any entity, transaction plan or arrangement, or other plan or arrangement, which is of a type which 
the Secretary determines as having a potential for tax avoidance or evasion. 

The IRS argues that this portion of the statute was not analyzed by the Loving court, noting: 

Specifically, Defendant argues that “[t]he Loving plaintiffs were in the business of preparing tax returns. 
They were not traditional Circular 230 practitioners, and they were not in the business of authoring 
written tax opinions for corporate clients or high net-worth individuals.” 

However, the Court rejected this view of Loving, arguing instead for a very narrow reading of the statute. 

But the Court goes on to consider that even if Loving did not impact 31 USC §330(e), that section would still not 
apply in this case in the way the IRS views it.  The IRS, while conceding that Mr. Sexton can prepare returns, 
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argues that if he provides any written advice (presumably even on routine matters) that he would come under 
the agency’s jurisdiction.  

The Court notes that the statute itself only allows the agency to impose standards on such advice, but has no 
mechanism to sanction such advice or, as in this case, the offering of such advice (remember, Mr. Sexton never 
actually wrote the memorandum, since the client discovered his disbarment and fired him before accepting his 
offer to write the memorandum). 

As well, the Court found that the IRS had not produced any authority to support its view that written advice need 
not be given when there was an actual proceeding or investigation before the IRS taking place. 

As the Court concludes: 

In short, the Court finds that in this case, Section 330(e) does not extend to Sexton, a tax preparer and 
disbarred attorney, who offered to write a written memorandum to a taxpayer about the manner in which 
she may want to file her taxes. 

The case is significant because it represents the first Court outside the DC Circuit to explicitly accept the Loving 
analysis and it also specifically deals with the written advice provisions of 31 USC §330 that the Loving case did 
not specifically address. 

SECTION: 6343 
CORPORATION DOES NOT HAVE ACCESS TO ECONOMIC HARDSHIP RELIEF TO AVOID 
IMPOSITION OF LEVY 

Citation: Lindsay Manor Nursing Home, Inc. v. Commissioner, 148 TC No. 9, 3/23/17  

Can a corporation suffer economic hardship that would justify relief from an IRS levy under IRC §6343(a)(1)(D), 
or does the nature of economic hardship limit its application to individuals?  The IRS’s view, implicit in 
Reg. §301.6343-1(b)(4)(i), is that only individuals should be treated as being able to suffer economic hardship 
as the section refers to it.  The taxpayer in the case of Lindsay Manor Nursing Home, Inc. v. Commissioner, 148 
TC No. 9 argued the law did not allow for such a limited view. 

IRC §6343 provides the IRS with the authority to release levies and return property in certain situations.  
IRC §6343(a)(1)(D) provides: 

(a) Release of levy and notice of release 

(1) In general 

Under regulations prescribed by the Secretary, the Secretary shall release the levy upon all, or 
part of, the property or rights to property levied upon and shall promptly notify the person upon 
whom such levy was made (if any) that such levy has been released if— 

…(D) the Secretary has determined that such levy is creating an economic hardship 
due to the financial condition of the taxpayer, 

In this case, a nursing home was facing a notice of intent to levy from the IRS for unpaid payroll taxes of $108,911 
reported on the corporation’s fourth quarter Form 941 for 2013.  At a Collections Due Process (CDP) hearing 
the taxpayer requested that the IRS not move forward with the levy based on the taxpayer’s position that the 
corporation would suffer an economic hardship of the type Congress intended to grant relief for under the above 
provision. 

As the taxpayer noted in a letter to the Settlement Officer as part of the CDP hearing process: 

As demonstrated by Taxpayer’s Form 433-B, Collection Information Statement, Taxpayer has an 
outstanding accounts receivable balance of $306,598.61 due to nonpayment of monies billed to 
Medicare and Medicaid and is currently operating at a net loss. Taxpayer cannot survive an all source 
levy of the available funding that it does have and still provide essential care services to the patients 

http://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=11160
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residing at Taxpayer’s nursing facility. Taxpayer has a mandatory obligation, under federal and state 
law, to provide food, medicine, physical therapy services, linens and bedding, supplies, equipment and 
certified healthcare providers for its patients. Failure to provide adequate care to these patients can 
subject Taxpayer to a loss of its license among numerous other civil and criminal penalties. 

…[T]he proposed levy on Taxpayer’s accounts receivables, Medicaid and Medicare funding, private pay 
and bank accounts should be released. Such a levy on Taxpayer’s essential business property would 
prevent it from being able to carry on its trade or business (i.e., to provide adequate care and treatment 
to its patients). Taxpayer would not be able to meet its payroll and other basic necessities, which in turn 
would result in patients not receiving the needed care from qualified healthcare providers that the law 
mandates Taxpayer must provide. Simply put, Taxpayer cannot survive or provide essential care 
services to its patients if the IRS is able to file a levy against every available source of income. As such, 
Taxpayer asserts that the hardship relief provisions of § 6343 apply to this situation and mandate the 
release of the proposed levy issued against it. 

The Settlement Officer refused to consider the economic hardship argument, holding that corporations are 
barred from using this provision per the regulations the IRS has written interpreting the provision.  
Reg. 301.6343-1(b)(4)(i) provides: 

(i) General rule. The levy is creating an economic hardship due to the financial condition of an individual 
taxpayer. This condition applies if satisfaction of the levy in whole or in part will cause an individual 
taxpayer to be unable to pay his or her reasonable basic living expenses. The determination of a 
reasonable amount for basic living expenses will be made by the director and will vary according to the 
unique circumstances of the individual taxpayer. Unique circumstances, however, do not include the 
maintenance of an affluent or luxurious standard of living. 

First, the regulation begins by clearly referring only to the hardship of an individual taxpayer.  Second, the 
regulation goes on to look at the taxpayer’s need to meet basic living expenses, something a corporation cannot 
have. 

The nursing home contends that the regulation should be held to be invalid, taking the position that the plain 
language of the Code Section allows all taxpayers access to this relief whether or not the taxpayer is a natural 
person. 

While in this statute the IRS is given the explicit right to write regulations to implement the statute, the IRS in 
doing so cannot advance a regulation that is at odds with the clearly expressed intent of Congress (the Tax 
Court references Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984) and Mayo 
Found. for Med. Educ. & Research v. United States, 562 U.S. 44, 55-58 (2011). 

The taxpayer argues that the Code provision references releasing the levy on a “person” who is a “taxpayer” 
that suffers economic hardship. The term “person” is defined for purposes of the entire Internal Revenue Code 
in IRC §7701(a)(1) to include “an individual, a trust, estate, partnership, association, company or corporation.”  
As well, §7701(a)(14) defines a “taxpayer” as “any person subject to any internal revenue tax.” 

In the view of taxpayer, limiting the relief to individuals goes against the clear language of the statute and, to the 
extent the regulation attempts to impose that limit, it should be treated as invalid. 

But the Tax Court did not agree in this context.  First, the Court pointed out that other provisions in §6343 referred 
to “taxpayers” for situations that could only ever impact an individual (such as a levy against wages received by 
the taxpayer) while in other cases it clearly had a broader meaning.  So it isn’t necessarily the case that the use 
of the term taxpayer implied Congress intended that there must be some circumstances where the relief would 
be available to non-individuals. 

Second, Congress specifically granted the IRS the authority to define “economic hardship” in this context in the 
Code Section.  The Court found that Congress intentionally left this term ambiguous and available for the IRS to 
define. 
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Third, the Court pointed out that if the section is truly read literally then the provision, which applies to the release 
of a levy, would not be applicable to a situation where no levy has yet been made.  The fact that the IRS does 
allow the issue to be considered before the actual levy is made is technically contrary to the literal statute—and, 
after all, the taxpayer was arguing that it should get relief based on a literal reading of the statute. 

Even if the statute is not clear, that doesn’t automatically make a regulation valid.  Rather the next question is 
whether the regulation offers a reasonable interpretation to resolve the ambiguity.  The Court, after considering 
the legislative history behind this Section and the drafting of the regulation in question, concluded that the IRS 
had not inappropriately interpreted the statute by limiting economic hardship to only include factors that impacted 
an individual, thus limiting the application of the section to individuals. 

In fact, as the Court noted: 

In January 1995 the Secretary promulgated final regulations under section 6343(a). See T.D. 8587, 
1995-1 C.B. 207. These regulations currently appear in substantially the same form under section 
301.6343-1(b), Proced. & Admin. Regs. In the preamble, the IRS addressed numerous comments and 
suggestions, adopting some and explaining the rejection of others. T.D. 8587, 1995-1 C.B. at 207-209. 
None of the comments, however, addressed the regulation’s restriction of economic hardship under 
section 6343(a)(1)(D) to individual taxpayers. 

The Court concludes by noting that this does not mean a corporation cannot seek relief based on economic 
factors under other provisions of the IRC. 

This conclusion, however, does not foreclose nonindividual taxpayers from relief in circumstances where 
the proposed collection action, if sustained, could result in some form of economic difficulty. These 
economic realities and consequences of the Commissioner’s proposed collection action are properly 
considered for all taxpayers as part of the intrusiveness analysis within the section 6330(c)(3)(c) 
balancing test—namely whether the intrusiveness caused by sustaining the proposed collection action 
outweighs the Government’s need for the efficient collection of taxes. Cf. Pazzo Pazzo, Inc. v. 
Commissioner, T.C. Memo. 2017-12, at *28-*29 (noting that relief for “economic hardship” under section 
301.7122-1(b), Proced. & Admin. Regs., is unavailable to nonindividuals and evaluating the corporate 
taxpayer’s argument under the SO’s consideration of its specific facts and circumstances in the 
balancing test under section 6330(c)(3)(C)). 

However, for this nursing home that turned out not to be very helpful. While the reported Tax Court decision did 
not look at the avenue of relief discussed above, a second memorandum decision issued the same day (Lindsay 
Manor Nursing Home Inc. v. Commissioner; T.C. Memo. 2017-50) concluded that this particular corporation did 
not meet the conditions for that relief either. 

SECTION: 6402 
IRS DETAILS REVISED RULES FOR OBTAINING EMPLOYEE CONSENTS FOR FICA/RRTA 
TAX REFUNDS 

Citation: Revenue Procedure 2017-28, 3/20/17 

In Revenue Procedure 2017-28 the IRS clarified rules related to obtaining employee consents when an employer 
request a refund of overpaid FICA and RRTA taxes.  The procedure makes minor changes to the draft ruling 
issued along with Notice 2015-15. 

The new procedure applies to consents requested on or after June 5, 2017.  Employers who have already issued 
requests for consents prior to that date will not need to send out new consent requests and it will not affect the 
validity of any consents received after that date that were requested prior to June 5.  Employers may still rely on 
the proposed revenue procedure found in Notice 2015-15 for consent request issued prior to June 5, 2017. 

https://www.irs.gov/pub/irs-drop/rp-17-28.pdf


 9 
 

The procedure describes the following changes that were made from the proposed revenue procedure found in 
Notice 2015-15.  First, the time for an employee to respond to follow-up request for consent was reduced from 
45 to 21 days.  As the IRS explains: 

Some commentators asked that the amount of time afforded an employee to respond to a request for 
consent be reduced from 45 to 21 days. This revenue procedure does not reduce the time period 
because the IRS is concerned that 21 days may not be a sufficient amount of time for an employee to 
consider and respond to a request for consent. However, in response to these comments, this revenue 
procedure shortens the time to respond to a second request for consent from 45 to 21 days. 

The IRS also responded to concerns regarding identity theft concerns when sending out such consents: 

Other commentators expressed concerns about identity theft, requesting clarification whether a 
truncated taxpayer identification number (TTIN) might be used in a consent. In response to these 
comments, this revenue procedure permits the use of a TTIN in place of the complete social security 
number (SSN) of the employee if the employer prepares a consent for the employee to sign and 
prepopulates the employee’s taxpayer identification number with the TTIN. A TTIN may not be used if 
the employer merely requests that the employee provide an SSN as the employee’s taxpayer 
identification number or if the employee furnishes the number via the consent. 

As well, the Revenue Procedure adds the following disclosure notice to requests for consents: 

This revenue procedure also adds a new requirement that all requests for consent must indicate that an 
employee cannot authorize the employer to claim a refund on the employee’s behalf for any overpaid 
Additional Medicare Tax. 

The procedure notes that employers who find there have been overpayments of FICA and RRTA taxes may 
receive a refund of the employer portion of the tax, but they must act to protect the interests of the employees, 
since if the employer overpaid FICA taxes it’s very likely the employer also withheld excess FICA taxes from the 
employee’s wages. 

Thus, the ruling notes: 

Section 31.6402(a)-2(a)(1)(ii) specifically provides that no refund for the employer share of the overpaid 
FICA taxes will be allowed unless the employer has first repaid or reimbursed its employee or has 
secured the employee’s consent to the allowance of the claim for refund and includes a claim for the 
refund of the employee share. 

However, in some cases this may be a problem since the employer may not be able to find a former employee 
or that employee may simply refuse to respond to the employer’s requests.   

In such a case, the procedure notes the law provides relief to the employer: 

However, this requirement does not apply to the extent that the taxes were not withheld from the 
employee or, after the employer makes reasonable efforts to repay or reimburse the employee or secure 
the employee’s consent, the employer cannot locate the employee or the employee will not provide 
consent. 

Section 6 of the Revenue Procedure outlines the requirements for the request for consents and the actual 
consent. 

The request for consent must meet the following requirements: 

• Clearly inform the employee of the purpose of the employee consent 

• Provide a name and contact information for any questions by the employee and must give a 

reasonable period of time to respond, which period shall not be less than 45 days from the date of the 

request.  
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• Clearly state that the employer will repay or reimburse the employee share of the overpayment (plus 

any interest allocable to the employee share) to the extent the overpayment (plus allocable interest) is 

refunded by the IRS 

• Indicate that an employee cannot authorize the employer to claim a refund on the employee’s behalf 

for any overpaid Additional Medicare Tax. 

The notice provides the following example language that may be used to satisfy the Additional Medicare Tax 
Notice: 

You cannot authorize us to claim a refund on your behalf for any overpaid Additional Medicare Tax, and 
our claim will not include a claim for Additional Medicare Tax withheld from employees. Additional 
Medicare Tax (0.9%) applies to wages, railroad retirement (RRTA) compensation, and self-employment 
income (together with that of your spouse if filing a joint return) that are more than: 

$125,000 if married filing separately, 

$250,000 if married filing jointly, or 

$200,000 for any other filing status. 

If, as a result of our refund claim, your wages are adjusted, you may also be able to claim a refund for 
Additional Medicare Tax. For more information on the Additional Medicare Tax, see the Instructions for 
Form 8959. 

The Revenue Procedure also provides the following optional items that may be part of the request for consent: 

• A request for consent may include an express presumption that if an employee’s response has not 

been received by the employer during this time period, the employee will be considered to have 

refused to provide the employee consent; however, a failure to respond may not be deemed consent.  

• A request for consent may include a request that the employee keep the employer informed about any 

change in the employee’s mailing address or email address.  

Requests may be sent by mail to the employee’s last known address using the Postal Service or one of the 
designated delivery services under IRC §7502(f) (the timely filing rules).  Requests may be sent by email and 
consents received electronically if the procedures found in Section 7 of the procedure are followed. 

A consent must meet the following requirements: 

• Contain the name, address, and taxpayer identification number of the employee; 

• Contain the name, address, and employer identification number of the employer; 

• Contain the tax period(s), type of tax (e.g., social security and Medicare taxes), and the amount of tax 

for which the employee consent is provided; 

• Affirmatively state that the employee authorizes the employer to claim a refund for the overpayment of 

the employee share of tax. 

• For refund claims for employee tax overcollected in prior years, include the employee's written 

statement; 

• Identify the basis of the claim (e.g., request for refund of the social security and Medicare taxes 

withheld with regard to excess transit benefits provided in 2014 due to a retroactive legislative 

change); and 

• Be dated and contain the employee's signature under penalties of perjury. The penalties of perjury 

statement should be located immediately above the required signature. 



 11 
 

The employer must retain the consents for “as long as their consents may be material to the administration of 
any internal revenue law” but in no case for a period shorter than four years from the date the employer files the 
claim for refund.  The consents are not submitted with the claim for refund. 

The requirement to obtain a consent before refunds are issued do not apply in the following situations: 

• The taxes were not withheld from an employee or,  

• After the employer makes reasonable efforts to repay or reimburse the employee or secure the 

employee’s consent 

o The employer cannot locate the employee or  

o The employee will not provide consent. 

An employer is deemed to have made reasonable efforts if: 

• The employer properly requests consent of the employee as provided in this revenue procedure; 

• A request for consent sent electronically provides for an acknowledgement of receipt of the email 

message. The request must specifically ask the employee to acknowledge receipt of the request for 

consent (e.g., by clicking on a voting button (YES) or by sending a reply message to the employer). A 

read-receipt message is not sufficient; 

• The employer retains:  

o The record of mailing the request for consent;  

o The record of emailing the request for consent (including any acknowledgement of receipt of 

the email message);  

o The record of personal delivery to the employee who does not furnish an employee consent; 

or  

o The employee's response indicating that the employee was not authorizing the employer to 

claim a refund of FICA taxes on his or her behalf; 

• In the event a mailing is undeliverable, the employer makes a good faith attempt to determine the 

employee's current address and, if a new address is discovered, the employer delivers a request for 

consent in a paper format to the new address or delivers a request for consent by email or by personal 

delivery, giving the employee not less than 21 days from the date of the second request to reply; and 

• In the event of an email delivery failure (e.g., the employer is notified that the message the employer 

tried to send did not reach the employee because of a problem with the email address) or in the event 

that the employee does not acknowledge receipt of the email message, the employer mails a request 

for consent in a paper format to the employee's last known address or provides a request for consent 

to the employee by personal delivery giving the employee not less than 21 days from the date of the 

second request to reply. 
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