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SECTION: VARIOUS 
LIST OF EXPIRED AND EXPIRING FEDERAL TAX PROVISIONS FROM 2016-2025 
RELEASED BY JOINT COMMITTEE ON TAXATION 

Citation: List of Expiring Federal Tax Provisions 2016 -2025, JCX-1-16, Joint Committee on 
Taxation, 1/8/17 

The Joint Committee on Taxation has issued its annual report on expiring tax provisions (List of Expiring Federal 
Tax Provisions 2016-2025, JCX-1-16).   

Although 2015’s Protecting Americans from Tax Hikes Act of 2015 made a permanent a number of provisions 
that previously had been set to expire, other provisions had only temporary extensions. 

This document provides a detailed list by year of expiring and expired provisions.  The largest list are found for 
those that expired in 2016.  Such now expired provisions include, among others: 

 Credits for certain nonbusiness energy property (IRC §25C(g)) and residential energy property 

(IRC §25D(g)) 

 Indian employment credit (IRC §45A(f)) 

 Exclusion for discharge of indebtedness on principal residence for individuals (IRC §108(a)(1)(E) 

 Premiums for mortgage insurance deductible as mortgage interest (IRC §163(h)(3)) 

 Domestic production deduction for activities in Puerto Rico (IRC §199(d)(8) 

 Medical expense deduction AGI limit remaining at 7.5% for individuals over 65 (IRC §213(f)) 

 Deduction for qualified tuition and related expenses (IRC §222(e)) 

A full list of expired provisions can be found in the Joint Committee’s report. 

The other major set of expiring income tax provisions can be found for year 2019—with bonus depreciation set 
to end at the end of that year. 

SECTION: FBAR REPORTING 
FINCEN ANNOUNCES GRANT OF AUTOMATIC SIX MONTH EXTENSION TO OCTOBER 15 
FOR FBAR REPORTS 

Citation: Website News Release, FinCEN, 12/16/16  

The United States Department of the Treasury Financial Crimes Enforcement Network (FinCEN) announced on 
the news portion of their website that the agency will grant automatic extensions for filing the FBAR reports 
(FINCEN Report 114) beginning with those due in 2016. 

The Surface Transportation and Veterans Health Care Choice Improvement Act of 2015 provided that the due 
date for the report will be set to April 15 and that a maximum sixth month extension could be requested by filers. 

The FinCEN news release provided: 

To implement the statute with minimal burden to the public and FinCEN, FinCEN will grant filers failing 
to meet the FBAR annual due date of April 15 an automatic extension to October 15 each year.  
Accordingly, specific requests for this extension are not required. 

SECTION: 531 
LACK OF CASH TO PAY A DIVIDEND DOES NOT EXEMPT CORPORATION FROM 
ACCUMULATED EARNINGS TAX 

Citation: Chief Counsel Advice 201653017, 12/30/16  

A tax that many CPAs in practice may not have run into recently was the subject of Chief Counsel Advice 
201653017—the accumulated earnings tax imposed by IRC §531.  While the tax technically applies to any C 

https://www.jct.gov/publications.html?func=startdown&id=4862
https://www.jct.gov/publications.html?func=startdown&id=4862
https://www.fincen.gov/sites/default/files/2016-12/New%20FBAR%20Due%20Date%20Announcement%20%28FINAL%2012-16-16%29.pdf
https://www.fincen.gov/sites/default/files/2016-12/New%20FBAR%20Due%20Date%20Announcement%20%28FINAL%2012-16-16%29.pdf
https://www.irs.gov/pub/irs-wd/201653017.pdf
https://www.irs.gov/pub/irs-wd/201653017.pdf
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corporation, in reality it is only asserted against small privately held C corporations.  Since small, privately held 
C corporations have been rarely seen in most practices since the passage of the Tax Reform Act of 1986 and 
the repeal of the General Utilities doctrine, the IRS has not had many chances to assert this tax and many CPAs 
have never seen the tax asserted. 

The tax is imposed by IRC §531 which provides: 

In addition to other taxes imposed by this chapter, there is hereby imposed for each taxable year on the 
accumulated taxable income (as defined in section 535) of each corporation described in section 532, 
an accumulated earnings tax equal to 20 percent of the accumulated taxable income. 

IRC §532 provides that the tax applies to “every corporation…formed or availed of for the purpose of avoiding 
the income tax with respect to its shareholders or the shareholders of any other corporation, by permitting 
earnings and profits to accumulate instead of being divided or distributed.”  Exempted from this tax are personal 
holding companies, corporations that are exempt from tax and passive foreign investment companies.   

The tax applies generally to the cumulative earnings of the corporation less dividends paid.  [IRC §535(a)]  
However, those earnings are reduced by the amounts retained for the reasonable needs of the business, referred 
to as the “accumulated earnings credit.” [IRC §535(c)]  At a minimum, for companies other than holding and 
investment companies, the accumulated earnings credit is set to a minimum of $250,000 ($150,000 for certain 
service corporations). 

The tax is not one that is volunteered by the corporation in virtually any case—rather, it is a tax the IRS generally 
asserts on examination of the entity.  Per IRC §534 the burden is on the IRS to demonstrate that all or part of 
the accumulation is unreasonable. 

In this case the C corporation in question was owned by a single individual.  That individual had formed the 
corporation by contributing to the corporation the shareholder’s interests in eight partnerships.  One of the 
partnership served as the manager for all of the other partnerships.  The taxpayer was one of six board members 
that managed the management partnership. 

Since actions of the board required the consent of a majority of board members, the shareholder could not, by 
himself, cause the partnerships to distribute cash to the corporation.  The partnership agreement allowed for 
distributions to each partner to meet its federal and state tax liability, but required all other funds to be retained 
in the partnership. 

The partnerships reported income almost exclusively from hedge fund management fees and offshore 
investment fees.  The only items reported on the corporation’s income tax return was the income flowing through 
from the partnerships, expenses flowing from the partnerships and a minimal amount of corporate expenses. 

The taxpayer argued that, due to the lack of liquidity, the accumulated earnings tax should not apply.  After all, 
the argument went, the taxpayer had no funds with which to pay a dividend and had no way to force the 
partnerships to give the corporation a distribution from which a dividend could be paid. 

The taxpayer’s representative provided the following justification for the formation of the corporation: 

According to Taxpayer’s representative, Shareholder contributed his partnership interests to Taxpayer 
to avoid potential taxation by various tax jurisdictions, such as State 2 where Partnership 1 is located, 
and Country where Shareholder resides. Taxpayer has not otherwise provided any information to show 
a reason for the accumulation of retained earnings, and a review of its Board of Director minutes for all 
three years at issue did not contain or provide any plans or information relating to the reasons for the 
accumulation. 

The memorandum notes that the entity is a mere holding company, conducting no business of its own but simply 
holding the partnership interests.  The memorandum notes that per IRC §535(b) “[t]he fact that any corporation 
is a mere holding or investment company shall be prima facie evidence of the purpose to avoid the income tax 
with respect to shareholders.” 
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The ruling points out: 

Taxpayer has no activity other than holding and maintaining the various partnership interests transferred 
to it by Shareholder.  Furthermore, none of the partnerships in which it owns an interest, controlling or 
otherwise, appears to perform any activity other than investment activity.  Accordingly, Taxpayer is a 
mere holding or investment company, and there is at least prima facie evidence that the taxpayer was 
formed to avoid tax, as provided by § 533(b) and § 1.533-1(c). 

The memorandum rejects the taxpayer’s view that the fact that the corporation had no cash with which to pay a 
dividend exempts it from the tax.  The memorandum states: 

Taxpayer seems to suggest that accumulated surplus must be represented by cash that is available for 
distribution.  However, the Internal Revenue Code computes the accumulated earnings tax based on 
accumulated taxable income, and at least with respect to a mere holding company for which reasonable 
needs of a business are not relevant, it is not concerned with the liquid assets of the corporation.  Section 
535 uses “taxable income” as a starting point for defining “accumulated taxable income,” and none of 
the adjustments to taxable income provided in § 535(b) include the undistributed income of partnerships. 

The memorandum goes on to note that IRC §565’s consent dividend procedures could be used by the 
corporation to pay a deemed dividend even without any cash.  The memorandum continues: 

The consent dividend procedures provided by § 565 were enacted to address situations where a 
corporation that accumulated earnings beyond its reasonable needs may lack the ability to pay dividends 
because of a lack of liquidity or for other reasons. In pertinent part, § 565(a) provides that if any person 
owns consent stock (meaning common stock or participating preferred stock as defined in § 565(f)(1) 
and § 1.565-6(a)) in a corporation on the last day of the taxable year of such corporation, and such 
person agrees, in a consent filed with the return of such corporation in accordance with regulations 
prescribed by the Secretary, to treat as a dividend the amount specified in such consent, the amount so 
specified shall constitute a consent dividend. In explaining the effect of consent, § 565(c) provides that 
the amount of the dividend shall be considered (1) as distributed in money by the corporation to the 
shareholder on the last day of the taxable year of the corporation and (2) as contributed to the capital of 
the corporation by the shareholder on such day. 

Congress intended to treat corporations declaring consent dividends as if they made distributions even 
though they may lack the ability to actually do so. Because Taxpayer permitted its earnings and profits 
to accumulate, and because consent dividends could have been used by Taxpayer and Shareholder, 
Taxpayer’s sole and controlling shareholder, to divide or distribute those earnings and profits, Taxpayer 
remains subject to the accumulated earnings tax in spite of its lack of liquidity and lack of control over 
the partnerships in which it invests. 

Based on this analysis, the memorandum concludes: 

There is prima facie evidence that Taxpayer was formed to avoid income tax with respect to its 
shareholder. Taxpayer remains subject to the accumulated earnings tax irrespective of its lack of liquidity 
and lack of control over the partnerships in which it invests. 

SECTION: 6721 
INITIAL GUIDANCE ISSUED ON RULES GOVERNING DE MINIMIS ERROR RELIEF FROM 
FILING CORRECTED INFORMATION RETURNS 

Citation: Notice 2017-9, 1/4/17 

The IRS has provided information on the de minimis error safe harbor information reporting provisions added by 
the PATH Act in 2015 in Notice 2017-9.   

The PATH Act added provisions (found in IRC §§6721 and 6722) that remove penalties for not providing revised 
returns to the IRS and taxpayers.  As the notice describes: 

https://www.irs.gov/pub/irs-drop/n-17-09.pdf
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Under the safe harbor, an error on an information return or payee statement is not required to be 
corrected, and no penalty is imposed, if the error relates to an incorrect dollar amount and the error 
differs from the correct amount by no more than $100 ($25 in the case of an error with respect to an 
amount of tax withheld). 

However, Congress decided that a payee should have the right to require the revised Forms 1099 
(IRC §6721(c)(3)(B)) under regulations that the IRS may issue. 

The notice serves to provide initial guidance in this area.  If a payee files the election the notice provides a time 
period for the payor to file the revised form: 

If a payee has made the election under section 6722(c)(3)(B), and the payor both furnishes a corrected 
payee statement to the payee and files a corrected information return with the IRS within 30 days of the 
date of the election, the error will be treated as due to reasonable cause and not willful neglect, and the 
section 6721 and 6722 penalties will not apply to the error.  Where specific rules provide for additional 
time in which to furnish a corrected payee statement and file a corrected information return, the 30-day 
rule does not apply and the specific rules will apply.  See e.g., §31.6051-1(c)-(d) and §31.6051-2(b). 

The notice goes on to provide rules for how a payor may provide methods for payees to make the election: 

A payor may prescribe any reasonable manner for making the election, including in writing, on-line 
(electronic), or by telephone, provided that the payor furnishes the payee written notification of the 
reasonable manner before the date the payee makes the election.  If the payor provides an on-line 
(electronic) option to make the election, this must not be the exclusive manner to make the election.  If 
a payor has prescribed a reasonable manner for making the election, the payee must adhere to that 
prescribed manner to make a valid election.  If the payor has not prescribed a manner to make the 
election, a payee may make the election under section 6722(c)(3)(B) in writing to the payor’s address 
appearing on a payee statement furnished by the payor to the payee or as directed by the payor after 
making an appropriate inquiry. 

The notice warns that the payor may not impose “any prerequisite, condition, or time limitation on the payee’s 
ability to request a corrected payee statement, other than prescribing a reasonable manner for making the 
election.” 

The Notice does go on to give the IRS’s view that W-2s should be corrected regardless of the amount of error.  
As the Notice provides: 

The IRS encourages employers to correct any errors on Form W-2 (Wage and Tax Statement) and Form 
W-2c (Corrected Wage and Tax Statement).  The IRS and Social Security Administration (SSA) have 
long maintained the Combined Annual Wage Reporting (CAWR) program to ensure that employees 
receive proper credit for their earnings and ensure that employers have paid and reported the proper 
amount of taxes.   

The IRS notes that if errors are not corrected there could be mismatches when the IRS goes to reconcile 
employment tax returns and the Forms W-2.  Presumably that would also eliminate correspondence that 
otherwise will be issued. 

The notice goes on to describe when a payee may make the election to require a corrected statement: 

A payee may make an election with respect to payee statements required to be furnished in the calendar 
year in which the payee makes the election (for example, a payee making an election on June 15, 2017, 
may make an election with respect to payee statements required to be furnished in calendar year 2017), 
or, alternatively, with respect to payee statements required to be furnished in the calendar year of the 
election and succeeding calendar years.  The payee’s election under section 6722(c)(3)(B) applies to 
related information returns under section 6721(c)(3)(B). 
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A payee may revoke an election at any time subsequent to making the election by providing the payor 
with written notification of revocation.  Such revocation applies to all information returns of the type set 
forth in the revocation required to be filed and payee statements required to be furnished on or after the 
date the payor receives the revocation until the payee makes a new election.  

As well, a payor must decide to simply issue the corrected statements even if not required to do so. 

Nothing in this notice prevents a payee from requesting that the payor file a corrected information return 
or furnish a corrected payee statement required to be filed or furnished in a calendar year preceding the 
calendar year in which the payee makes the election. 

The notice provides the following regarding information that must be part of the election: 

When making the election, the payee must:  (1) clearly state that the payee is making the election; (2) 
provide the payee’s name, address, and taxpayer identification number (TIN) (as defined in section 
7701(a)(41) of the Code) to the payor; (3) identify the type of payee statement(s) and account number(s), 
if applicable, to which the election applies (e.g., Form 1099-DIV (Dividends and Distributions)) if the 
payee wants the election to apply only to specific statements; and (4) if the payee wants the election to 
apply only to the year for which the payee makes the election, state that the election applies only to 
payee statements required to be furnished in that calendar year.  If the payee does not identify (i) the 
type of payee statement and account number or (ii) the calendar year to which the election relates, the 
payor must treat the election as applying to all types of payee statements the payor is required to furnish 
to the payee and as applying to payee statements required to be furnished in the calendar year in which 
the payee makes the election and in any succeeding calendar years. 

The notice cautions that the relief does not extend to intentional errors—so the payor can’t simply “reduce” Forms 
1099 by the maximum adjustment.  If a payor does so, the penalties will still apply.  The relief also does not 
apply to the failure to file an information return that is otherwise required regardless of the fact that the amount 
required to be reported on the Form 1099 is less than the $100 “acceptable” inadvertent error amount. 

The notice provides that the IRS plans to issue regulations to cover the issue and, to the extent the regulations 
implement provisions found in the notice, will be effective for forms filed after December 31, 2016. 

SECTION: 7705 
PROCEDURES TO MAINTAIN CPEO STATUS RELEASED BY IRS 

Citation: Revenue Procedure 2017-14, 12/29/16 

Just in time for the program to get underway, the IRS provided details on the rules for maintaining Certified 
Professional Employer Organization (CPEO) status under IRC §7705 in Revenue Procedure 2017-14. 

If a business uses a CPEO to handle its payroll for a qualifying worksite, the business will not be held liable for 
the unpaid payroll taxes (including trust fund taxes) should the CPEO fail to properly make the payments when 
due.  That is an exception to the general rule that continued to hold the employer liable for such taxes even if, 
unbeknownst to the employer, the payroll service had not paid the taxes—even if the payroll had been involved 
in a scheme to simply steal the funds from the employer. 

In June and August of 2016 the IRS had issued procedures for the initial application to obtain CPEO status 
(Revenue Procedure 2016-33 and Notice 2016-49) after earlier releasing temporary and proposed regulations 
governing the program (TD 9798 and REG-127561-15).  Revenue Procedure 2017-14 carries on where the 
earlier Revenue Procedure and Notice left off, now looking to maintenance of the status once the initial 
application is approved under the earlier guidance. 

Section 2 of the Procedure outlines the general procedures for maintaining CPEO status.  These procedures 
include: 

https://www.irs.gov/pub/irs-drop/rp-17-14.pdf
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 Undergoing an annual verification procedure, including payment of a user fee each year and 

undergoing a background check and tax compliance check [Section 2.02] 

 Obtaining and maintaining a bond equal to the computed minimum bond for the CPEO based on the 

CPEO’s total liability under these rules for the prior quarter [Section 2.03] 

 Submission of audited financial statements by the last day of the sixth month following the end of each 

fiscal year.  The audit report of the independent CPA must be an unmodified opinion that the 

statements are presented fairly and in accordance with GAAP.  In addition, the notes to the financial 

statements or the CPA’s opinion must contain statements regarding compliance with minimum working 

capital provisions of the law.  [Section 2.04] 

 Quarterly submissions of assertions related to proper deposits of taxes, an examination level 

attestation of the independent CPA on that assertion and statement on compliance with the working 

capital rules.  [Section 2.05] 

 Reporting the commence of termination of a CPEO contract with a customer on Form 8973, Certified 

Professional Employer Organization/Customer Reporting Agreement within 30 days and meeting of all 

employment tax reporting under the arrangement.  The organization must also report to the IRS 

certain material events that may take place.  [Section 2.06] 

Section 3 of the Revenue Procedure deals with suspension and revocation of CPEO status.  The ruling allows 
the IRS to suspend or revoke the CPEO’s status for one or more failures to comply with the requirements in the 
Code, regulations, or other guidance. 

The procedure provides the following specific circumstances that may result in suspension or revocation, though 
the notice points out that this is not an exhaustive list of such circumstances: 

 A failure to timely complete an annual verification, timely submit annual audited financial statements 

and an accompanying CPA opinion, or timely submit a quarterly assertion, attestation, or working 

capital statement, as provided in sections 2.02, 2.04, and 2.05 of this revenue procedure; 

 A failure to maintain a bond or bonds in the required bond amount, as provided in section 2.03 of this 

revenue procedure; 

 A failure to satisfy the reporting requirements provided in section 2.06 of this revenue procedure, 

including a failure of the CPEO or a responsible individual of the CPEO to notify the IRS of a material 

change (as provided in sections 2.06(3) and 2.06(4) of this revenue procedure); 

 The charging or conviction of the CPEO, or a related entity or a responsible individual of the CPEO, 

with or for any criminal offense under the laws of the United States or a state or political subdivision; 

 The CPEO, or a related entity or a responsible individual of the CPEO, being the subject of an active 

IRS criminal investigation; 

 A failure (other than an immaterial and isolated failure that does not reflect a meaningful lapse in 

compliance with federal employment tax withholding and deposit requirements) by the CPEO or any 

responsible individual to pay any applicable federal, state, or local taxes or file any required federal, 

state, or local tax or information returns in a timely and accurate manner, unless the failure is 

determined to be due to reasonable cause and not due to willful neglect; 

 The assessment of fraud penalties against the CPEO or any of its responsible individuals or related 

entities by the IRS or another tax authority; and 

 The discovery of any errors or omissions in any annual audited financial statements or working capital 

statements previously submitted to the IRS in accordance with sections 2.04 and 2.05 of this revenue 

procedure, sections 2.05 and 2.06 of Rev. Proc. 2016-33, and §§ 301.7705-2T(e) and (f), that would 

require a restatement of previously submitted statements. 



 8 
 

A CPEO who has been notified of its suspended or revoked status must notify its customers of the matter within 
10 days in writing of the development.  The procedure also provides for a mechanism for the CPE to request an 
administrative review of the loss of its status. 

The ruling in Section 4 outlines how a CPEO may voluntarily withdraw from the program. 

Section 5 outlines certain special transition rules that will initially apply to grant relief in certain circumstances 
initially to CPEOs. 
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