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SECTION: 263 
IRS RELEASES REVISED AUDIT TECHNIQUE GUIDE FOR CAPITALIZATION OF TANGIBLE 
PROPERTY 

Citation: Capitalization of Tangible Property Audit Technique Guide, 9/2016  

The IRS has issued a revised 202 page Audit Technique Guide for Capitalization of Tangible Property that is 
meant to outline what agents should do in an examination when looking at the applying the regulations that took 
effect for tax years beginning on or after January 1, 2014 under IRC §263(a). 

The Chapters found in the Guide are: 

 Examination of Tangible Property 

 Compliance Considerations 

 Unit of Property 

 Amounts Paid to Acquire or Produce Property 

 De Minimis Safe Harbor 

 Improvement Rules – Betterments 

 Improvement Rules – Restorations 

 Improvement Rules – New or Different Use 

 Safe Harbors – Special Rules – Other Provisions 

 Materials and Supplies 

 Leased Property 

 Disposition Concepts and MACRS Accounting Rules 

 Dispositions in General 

 MACRS Disposition Rules 

 General Asset Account Rules 

 Accounting Method Changes 

 Accounting Method Changes – Depreciation and Dispositions 

As always, the Audit Guide provides a primer on the issues involved in the area, but it does so from the IRS’s 
perspective.  As well, the issuance of the Guide suggests that the IRS may be getting ready to start looking into 
this issue again. 

Advisers should consider reviewing the Guide to determine what issues, if any, might exist for their clients should 
they face an examination on these issues.  The Guide does specifically advise agents on steps to take to 
examine the Form 3115 that was filed (if any), as well as determining if a Form 3115 should have been filed but 
was not.  The agent is also advised to confirm the calculation of the §481(a) adjustment. 

SECTION: 401 
IRS ALLOWS RETIREMENT PLANS TO ALLOW THOSE AFFECTED BY HURRICANE 
MATTHEW TO RECEIVE LOANS AND/OR HARDSHIP DISTRIBUTIONS UNDER SIMPLIFIED 
PROCEDURES 

Citation: Announcement 2016-39, 10/21/16 

In response to Hurricane Matthew the IRS in Announcement 2016-39 granted the option to qualified plans to 
give access to retirement funds to individuals impacted by the disaster without requiring certain the plans to go 
through certain verification procedures required of such plans when making loans or hardship distributions. 

https://www.irs.gov/pub/irs-utl/tangiblepropertyatg9142016.pdf
https://www.irs.gov/pub/irs-drop/a-16-39.pdf
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Employer retirement plans of various sorts (§§401(k), 403(b) and 457) must follow certain procedures in order 
to make distributions or loans to account holders.  Distributions can only be made upon the occurrence of certain 
events that the IRC allows, and then only if the plan itself allows for such a distribution. As well, distributions will 
generally be subject to tax except to the extent the distribution consists of already taxed amounts. 

This announcement provides: 

… a qualified employer plan will not be treated as failing to satisfy any requirement under the Code or 
regulations merely because the plan makes a loan, or a hardship distribution for a need arising from 
Hurricane Matthew, to an employee or former employee whose principal residence on October 4, 2016, 
(October 3, 2016, for Florida) was located in one of the counties identified for individual assistance by 
the Federal Emergency Management Agency ("FEMA") because of the devastation caused by 
Hurricane Matthew or whose place of employment was located in one of these counties on that 
applicable date or whose lineal ascendant or descendant, dependent, or spouse had a principal 
residence or place of employment in one of these counties on that date 

Plans covered by this announcement include: 

… a plan or contract meeting the requirements of § 401(a), 403(a) or 403(b), and, for purposes of the 
hardship relief, that could, if it contained enabling language, make hardship distributions. For purposes 
of this paragraph, a “qualified employer plan” also means a plan described in § 457(b) maintained by an 
eligible employer described in § 457(e)(1)(A), and any hardship arising from Hurricane Matthew is 
treated as an “unforeseeable emergency” for purposes of distributions from such plans. 

For hardship distributions the announcement provides the following: 

The amount available for hardship distribution is limited to the maximum amount that would be permitted 
to be available for a hardship distribution under the plan under the Code and regulations. However, the 
relief provided by this announcement applies to any hardship of the employee, not just the types 
enumerated in the regulations, and no post-distribution contribution restrictions are required. For 
example, regulations under § 401(k) provide safe harbor hardship distribution standards under which a 
hardship is deemed to exist only for certain enumerated events, and, after receipt of the hardship 
amount, the employee is prohibited from making contributions for at least 6 months. Plans need not 
follow these rules with respect to hardship distributions for which relief is provided under this 
announcement. 

While the plans are allowed to make such loans or hardship distributions currently without regard to plan 
provisions, the IRS is going to require retroactive amendments to be eventually adopted for plans that don’t 
provide such options: 

To make a loan or hardship distribution pursuant to the relief provided in this announcement, a qualified 
employer plan that does not provide for them must be amended to provide for loans or hardship 
distributions no later than the end of the first plan year beginning after December 31, 2016. To qualify 
for the relief under this announcement, a hardship distribution must be made on account of a hardship 
resulting from Hurricane Matthew and be made on or after October 4, 2016, (October 3, 2016, for 
Florida) and no later than March 15, 2017. Plan loans made pursuant to this announcement must satisfy 
the requirements of § 72(p). 

As well, while the plan doesn’t need to get documentation prior to making the loan or distribution, the plan will 
need to obtain that information.  As the announcement continues: 

However, as soon as practicable, the plan administrator (or financial institution in the case of IRAs) must 
make a reasonable attempt to assemble any forgone documentation. For example, if spousal consent 
is required for a plan loan or distribution and the plan terms require production of a death certificate if 
the employee claims his or her spouse is deceased, the plan will not be disqualified for failure to operate 
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in accordance with its terms if it makes a loan or distribution to an individual described in the first 
paragraph under "Relief" in the absence of a death certificate if it is reasonable to believe, under the 
circumstances, that the spouse is deceased, the loan or distribution is made no later than March 15, 
2017, and the plan administrator makes reasonable efforts to obtain the death certificate as soon as 
practicable. 

While the IRS has granted this relief, the announcement does not change the tax treatment to the employees.  
As the announcement continues: 

Taxpayers are reminded that in general the normal spousal consent rules continue to apply, and, except 
to the extent the distribution consists of already-taxed amounts, any distribution made pursuant to the 
relief provided in this announcement will be includible in gross income and generally subject to the 10-
percent additional tax under § 72(t). 

Any relief for those issues would require Congressional action, since the applicable provisions are contained in 
the IRC.  While the IRS’s actions for the plans also runs technically counter to the IRC, the IRS is generally just 
allowing for “after the fact” compliance by plans with the law’s requirements.  But actually removing a tax imposed 
by the law through imposition of a “carve-out” for a special class of taxpayers would be a step further than the 
agency is comfortable with taking. 

SECTION: 6501 
OMISSION OF PRIOR YEAR GIFTS FROM FORM 709 DOES NOT TRIGGER EXTENSION OF 
STATUTE FOR IRS TO ASSESS TAX 

Citation: Chief Counsel Advice 201643020, 10/21/16  

The federal transfers (gift and estate) are computed based on lifetime transfers—thus, in order to compute the 
current year’s gift tax the gifts made during the year are reported along with gifts made in prior years.  In Chief 
Counsel Advice 201643020 the IRS was looking a situation where a taxpayer had reported the proper amount 
of current year’s gifts but had omitted prior years gifts from the Form 709. 

The omission of the prior gifts caused the tax for the year in question to be calculated at a lower amount than 
what should have applied.  Though the prior gifts had been properly reported on Forms 709 in the years in which 
the gifts was made, the IRS had not noticed the omission on the return in question until the three year statute of 
limitations on assessing additional tax under IRC §6501(a). 

But IRC §6501(c)(9) provides an exception to that three statute in the case of certain unreported gifts.  As the 
provision reads: 

(9) Gift tax on certain gifts not shown on return 

If any gift of property the value of which (or any increase in taxable gifts required under section 2701(d) 
which) is required to be shown on a return of tax imposed by chapter 12 (without regard to section 
2503(b)), and is not shown on such return, any tax imposed by chapter 12 on such gift may be assessed, 
or a proceeding in court for the collection of such tax may be begun without assessment, at any time. 
The preceding sentence shall not apply to any item which is disclosed in such return, or in a statement 
attached to the return, in a manner adequate to apprise the Secretary of the nature of such item. 

In this memorandum the question was asked of the Chief Counsel’s office if the omission of the prior gifts on the 
Form 709 triggered the application of the above provision, in which case the IRS could still recover the tax. 

https://www.irs.gov/pub/irs-wd/201643020.pdf
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The memorandum concluded that the omission of the prior gifts does not trigger the extension of the statute 
under IRC §6501(c)(9).  The memo begins noting that there are two steps that must be analyzed before 
determining that the statute has been extended 

There are two rules in section 6501(c)(9) that limit when the special limitation period applies. The first 
rule is that it only applies to a gift that is not reported on the gift tax return. The second rule is that it does 
not apply to an item that was adequately disclosed on the return, or on an attachment to the return. As 
such, there is a two-step analysis for applying the special limitation period in section 6501(c)(9). 

The memo concludes that the only relevant gift is the current year one—and that one was disclosed on the 
return. As the memorandum notes: 

In this case, the $a gift was reported on the tax year Y31 gift tax return. Thus, step one is met and the 
matter is concluded. Therefore, despite X's failure to report prior years’ gifts on the Y31 return, the 
special limitation period in section 6501(c)(9) does not apply to the $a gift. 

Implicit in the above statement is the view that what the statute keeps open is the assessment of tax on the gift 
for the year in question—so the only real issue is whether the gift that would be subject to tax (that is, the one 
made in the year covered by the Form 709) was properly disclosed—and in this case it was. 

SECTION: 7403 
LIENS COULD BE FORECLOSED TO COLLECT FORMER SPOUSE'S TAXES ON PROPERTY 
PREVIOUSLY HELD AS COMMUNITY PROPERTY 

Citation: United States v. McGrew, et. al, CA9, 118 AFTR 2d ¶2016 -5319, 10/17/16 

In the case of United States v. McGrew, et. al, CA9, 118 AFTR 2d ¶2016-5319, the Ninth Circuit looked at 
whether the IRS could foreclose liens on property that the taxpayer had previously owned as community property 
with her former husband.  The liens were being forceclosed against the taxpayer’s former husband.   

Ms. McGrew had received the residence in question as part of the division of community property at the 
termination of her marriage to Kenneth McGrew.  Ms. McGrew argued that because the liens were against her 
former husband that the IRS did not have the right to foreclose the liens against the property that was now solely. 

But the panel noted that tax liens come into existence once tax is assessed.  The division of community property 
did not tax place until September 28, 2009, even though the couple had separated in February of 2002 and the 
marriage was dissolved in September 2006.  

The income tax debt for 2000 was a joint debt which would attach to the entire interest in community property 
held by the couple, while the debts for 2001-2005 were solely Kenneth’s—but that still meant that the lien 
attached to ½ of the community property.  As the Court concludes: 

Division of the community estate (including the residence) did not eliminate or otherwise affect the tax 
liens, and, indeed, could not do so. As a result, the lien for tax year 2000 did and does encumber both 
interests in the residence, and the liens for tax years 2001 through 2005 did and do encumber what was 
Kenneth's half interest in the residence, even though McGrew now holds that half also. The United 
States was entitled to foreclose upon and sell the residence for the purpose of satisfying those liens. 
See 26 U.S.C. § 7403(c). 

SECTION: 7503 
INAUGURATION DAY IS A HOLIDAY FOR TAX RELATED DUE DATES 

Citation: Chief Counsel Email 201643022, 10/21/16  

January 20, 2017 will be the date on which the new President is to be inaugurated—and in emailed advice (Chief 
Counsel Email 201643022) the IRS Chief Counsel’s office noted that this date will be considered “holiday” for 

https://cdn.ca9.uscourts.gov/datastore/memoranda/2016/10/17/15-55078.pdf
https://www.irs.gov/pub/irs-wd/201643022.pdf
https://www.irs.gov/pub/irs-wd/201643022.pdf
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tax purposes.  Thus, any deadlines that fall on January 20, 2017 (a Friday) will instead be treated as actually 
having a deadline of the following Monday (January 21, 2017). 

Inauguration Day is a holiday in the District of Columbia.  Under IRC §7503 any act that the last day to perform 
falls on a holiday that is recognized by the District of Columbia will generally be treated as due on the following 
day.  In this case since that following date is a weekend (another “not really a deadline” day recognized by IRC 
§7503), the due date moves to the following Monday. 

For most taxpayers this probably won’t be a major issue, but it can impact payroll tax deposit due dates, time for 
filing a claim for refund, time to file a Tax Court petition or other similar dates that are a fixed period of time after 
an event that could have occurred on any date. 
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